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International Criminal Court, Article
98(2) and Bilateral Immunity
Agreement
Overview
The establishment of International Criminal Court is a landmark development. It is an innovative
step in the field of international law. Under the Rome Statute, individuals can also be held
accountable for serious crimes. There is a massive codification of international human rights law
after the Second World War.1 On the one hand human rights are the subject of national laws and
constitutions, but on the other hand there is a continuous and tremendous growth of international
human rights laws under the aegis of United Nations. There is an emergence of international
human rights regime. The basic purposes and principle of United Nations is to 'promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as
to race, sex, language, or religion. 2 The central notion of human rights is the notion of its
universality. The human rights are not only the prerogatives of the rich and industrialized nations,
but it is the universal notion. UN system has played a proactive role to universalize human rights.
The creation of United Nations is a great leap forward in the history of mankind. It envisages a
'common standard of mankind' regarding with human rights. 3 The era of 'cultural relativity'
regarding human rights has gone. Now the notion of human rights is truly universalized and
people are asserting their rights against their national government across the world. This is a big
paradigm shift. The global movement is going on to realized freedom and liberty. The massive
violations of human rights are no longer a matter of domestic jurisdictions of the state, now it
became a legitimate interest of mankind. Thus human rights have become a transborder and
transnational issue. It does not confine within the boundary of nation states. The birth of United
Nations has revolutionized this process.
The state is no longer free to deal with its own citizens. Now state needs to be accountable
toward international community regarding their human rights record. Now there is international
auditing of national human rights situation, it is no more an internal matter of the state. This is the
momentous development in the field of international law. UN charter is the landmark document of
international law under which member states took the 'pledge to take a joint and separate action
in cooperation with the organization for the universal respect for, and observance of human rights
and fundamental freedoms for all without distinction as to race, sex, language or religion. 4
Traditionally only the state could be the subject of international laws, but the massive growth and
development of international law made the individual also the equally a subject matter of
international law. This is a most revolutionary development in the field of international law.
The adoption of international bill of rights is the high watermark of the globalization of human
rights. 5 There is the continuous growth of international human rights law and international
humanitarian law after the Second World War. Second World War shook the conscience of
humanity and there was the birth of UN system to 'save the succeeding generation from the
scourge of the war'.6 UN symbolizes the new global order. The founding father of UN system
envisions a new world order based on international rule of law, sovereign equality, human rights
and international justice. UN charter heralded a new era of international rule of law despite of its
several shortcomings.
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International Criminal Court
International Criminal Court is the global forum to enforce rule of law and secure justice and
accountability. It is a major breakthrough in the field of international human rights and
international humanitarian law. It is the internationalization of criminal justice system and added a
new dimension in the field of criminal adjudication. Since the notion of human rights is
increasingly globalizing one, so it is imperative that there need to be some kind of system of
global justice in the place. The principles of international human rights and humanitarian laws are
not the abstract principles but need to be enforced by adequate and competent institution free
from political clout, pressure and consideration. The perpetrator or person who committed a
crime against humanity need to be brought to the justice and must be hold accountable for their
crimes. The supremacy of the laws needs to be maintained. The culture of impunity is antithetical
to the rule of law. The law must allow taking its course under any circumstances and without any
interference. There must be a zero tolerance to impunity. The council of European Union is
rightly pointed out- 'The International Criminal Court, for the purpose of preventing and curbing
the commission of the serious crimes falling within its jurisdiction, is an essential means of
promoting respect for international humanitarian law and human rights, thus contributing to
freedom, security, justice and rule of law as well as contributing for the preservation of peace and
the strengthening of international security, in accordance with the purpose and principles of the
Charter of the United Nations.'7
The horrendous crimes were committed against humanity during the Second World War at the
large scale. It shook the conscience of the humanity. The Second World War was followed by
Tokyo and Nuremberg trial. The international tribunal was set up to bring perpetrators to the
justice. It was an innovative step in the field of international law. It established the notion of
individual accountability under international law, but it was heavily criticized as a 'victor's justice'.
It was not a permanent institution and only took a selective case.
In 1948, the United Nations General Assembly adopted the Genocide convention. The Genocide
convention mention that criminals to be tried “by such international penal tribunals as may have
jurisdiction” and requested the International Law Commission “to study the desirability and
possibility of establishing an international judicial organ for the trials of persons charged with
genocide.” the International Law Commission drafted such a statute in the early 1950s, but the
global situation was not ripe for such kind of global mechanism. The nature of prevailing
international power politics shadowed the development of judicial institution at the global level in
that time.
In June 1989, Trinidad and Tobago proposed in order to fight with drug trafficking for the
establishment of an ICC. The UN General assembly asked that the International Law
Commission resume its work on drafting a statute. There was a mass commission of crimes
against humanity, war crimes, and genocide in Bosnia-Herzegovina and Croatia as well as in
Rwanda in the early 1990s. In response to that UN Security Council established two separate
temporary Ad Hoc tribunals to hold individuals accountable for these atrocities. The two ad hoc
tribunals for the former Yugoslavia and Rwanda have made important contributions to the
progressive development of international criminal law and the establishment of ICC would have
been extremely difficult, if not impossible, without them. 8 In 1994 the International Law
Commission presented its final draft statute for an ICC. International law commission
recommended that a conference of plenipotentiaries be convened to negotiate a treaty and enact
the Statute. To consider major substantive issues in the draft statute, the General Assembly
established the Ad Hoc Committee on the Establishment of an International Criminal Court.
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The Preparatory Committee prepared a consolidated draft text. NGO's are also the parts of the
process. They provided input into the discussions and attended the several meetings and gave
an extensive input in the drafting process. The United Nations called the, United Nations
Conference of Plenipotentiaries on the Establishment of an ICC at its fifty-second session to
“finalize and adopt a convention on the establishment” of an ICC. The “Rome Conference” took
place from 15 June to 17 July 1998 in Rome. The Rome conference was attended by 160
countries. After the five weeks negotiation the ICC statute was adopted by 120 countries.
International Criminal court is the permanent judicial institution to deal with gravest crime. The
diplomatic conference adopted the Rome Statute, which created permanent court. The Rome
Statute has a detail provision about the working procedure of the court, definition of the crime
and obligation of the state parties. The Court now started its function from 1 July 2002. In 11 April
2002 it received a requisite number of ratification from state parties.
The ICC has a limited jurisdiction, which has been carefully defined under the statute. The Court
is designed to prosecute only crime of grave nature. The Court does not have a universal
jurisdiction; there is a misconception among the some countries that the Court constitutes a
threat to their sovereignty. But the notion of complimentary need to be understood clearly and
correctly, the Court does not have an automatic jurisdiction. The Court takes the matter only
when the state party fails or is unwilling to take concrete judicial step under such circumstances.
It is an international institution so that international jurisdiction is carefully balanced with domestic
jurisdiction; the states are still the prime actor under international law. The court can have
jurisdiction when crimes have been committed in the territory of the state which has ratified the
Rome statute, crimes have been committed by a citizen of a state which has ratified the Rome
Statute, A state which has not ratified the Rome Statute has made a declaration accepting the
court's jurisdiction over the crime, Crimes have been committed in a situation which threatens or
breaches international peace and security and the UN security Council has referred the situation
to the Court. The jurisdiction of the Court shall be limited to the most serious crimes of concern to
the international community as a whole. The Court has jurisdiction in accordance with this
Statute with respect to the following crimes: The crime of genocide, crimes against humanity,
War crimes and the crime of aggression.9
The Statute provides very careful definition of the crime of "genocide". Under the statute
genocide is 'destroy all or part of a group'. Under the statute anyone who solicits or induces
someone to commit genocide is also a guilty of genocide. For the purpose of this Statute,
"genocide" means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group. Killing members of the group, Causing serious bodily
or mental harm to members of the group, deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part; imposing measures intended
to prevent births within the group, forcibly transferring children of the group to another
group10 The statute clearly mentions that following a superior's orders is not a legitimate defense
to genocide.
The statute also defines "the crime against humanity." This covers murder, extermination,
enslavement, deportation to forcible transfer of population, imprisonment or other severe
deprivation of physical liberty in a violation of fundamental rules of international law, torture, rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form
of sexual violence of comparable gravity, persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious, gender, or other grounds that are
universally recognized as impermissible under international law, enforced disappearances, the
crime of apartheid, other inhuman acts of similar character intentionally causing great suffering,
or serious injury to body or to mental or physical health.11
For the purpose of this Statute,
"crime against humanity" means any of the abovementioned acts when committed as part of a
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widespread or systematic attack directed against any civilian population, with knowledge of the
attack12
Likewise statute also defines the war crime as 'violations of the common article 3 of the Geneva
convention against civilian, wounded and detainees, including violence to life and person in
particular murder of all kinds, mutilating, cruel treatment and torture, committing outrages upon
personal dignity, in particular humiliating and degrading treatment, taking of a hostages, and
passing of a sentences and the carrying out of executions without previous judgment pronounced
by a regularly constituted court, affording all judicial guarantees which ate generally recognized
as indispensable.13
ICC is the international judicial institution, it operate according to recognized or established
principles of justice. It does not act in an arbitrary fashion or manner. The fairness and
impartiality is the key component of the strength of this kind of institutions. An accused have also
a right to fair and speedy trial, and justice not only to be done but it also seems to be done on the
face of records. The rights of the accused get a due place in the justice delivery process in the
scheme of the Rome Statute. The 'presumption of innocence until prove guilty is recognized by
the Rome Statute.14 The accused have an every rights to self defense. It is up to the prosecution
who has to prove the guilt beyond the reasonable doubt. The accused have right to have a fair
trial.15 Under which, right to know, right to a legal council, speedy trial, cross examination are
also recognized by the Statute.
The victims have a special place in the Rome Statute. Under the Statute it may order a convicted
person to provide reparations to victim, including reparation, and any other reparations to victim it
deems appropriate in the particular case. 16 The state parties have also an obligation under
international and national law to ensure that they themselves provide reparation to the victims,
either when the convicted person is unable to make reparations or when the state itself is also
responsible for the crime. Likewise, the Statute also envisages establishment of a victims and
witness unit in the ICC. Registry under which provides the protective measures, security
arrangements, counseling and other appropriate assistance to victims, witness who appears
before the ICC and others.17
In order to protect the functional autonomy of the institution, it is essential to have some immunity
of its officials. In 2002 the multilateral arrangement 'Agreement on the Privileges and Immunities'
of the International Criminal Court was made. ICC is international and independent judicial
institution immune from political interference. It is not a specialized agency of the United Nations,
even though UN had played a crucial role for its establishment or creation. On 4 October 2004,
there was a 'Negotiated Relationship Agreement between the International Criminal Court and
the United Nation'. In many countries in the world there is a total breakdown of the rule of law,
national Court system has failed or unwilling to take action against gravest crime, that's why the
International Criminal Court deals with the gravest crimes such as genocide, crime against
humanity, war crime and aggression. The Court has no retroactive jurisdiction. It does not
substitute the national judicial institution but it is based on the principle of complimentarity. The
primary responsibility goes to the national courts to end impunity and brought them to the justice.
The International Criminal Court is the supra national institution, designed to promote
international rule of law and to end impunity.
Jurisdiction of ICC and US Bilateral Immunity Agreement
The emergence of ICC is the watershed development in the field of international justice. The
mankind's aspiration of justice and human rights is the universal one. The explosion of
technology turns the entire globe into a village. We live in the world which is increasingly
interconnected and globalized. The absolute and unlimited sovereignty of nation state is not
12
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possible and feasible in this internationalized world. There must be zero tolerance for the crime
of genocide, crime against humanity, war crimes and aggression. There is a popular saying that
threat for the justice in one place is threat for justice everywhere. Now the ICC is the reality, it is
a functioning judicial institution. It is currently enjoying an overwhelming support from the
international civil society, media and justice loving people from all over the world. The
overwhelming majority of nation states are ratifying it. The universal ratification of the Rome
Statute is the need of the hour, which is a core element of the effectiveness of this institution.
The nation states are compelled to ratify it because of overwhelming support of civil society
organization and media. It is heading towards a universal ratification. But ratification by USA,
China, India and Japan is the critically important for its success and effectiveness. The USA is
quite skeptical about it. It took some initiation in the creation of the Court, but changes its
strategy toward it and it took no stone unturned to undermine Court's authority and integrity. On
31 December 2000 Clinton administration signed the Rome Statute but it was 'unsigned' by Bush
administration in the 6 may 2002. In addition to that United States has been approaching
countries around the world seeking to conclude bilateral non-surrender agreements excluding US
citizens and military personnel from the jurisdiction of the Court. These agreements prohibit the
surrender to the ICC of a broad scope of a person including current or former government
officials, military personnel, and US employees and nationals. This kind of agreement is a threat
for the effectiveness and independent functioning of the Court. This kind of bilateral nonsurrender agreement with member state do not confirm with the Rome Statute and a clear
violation of the Statute. This kind of behavior is not acceptable and integrity and authority of the
Court needs to be safeguarded.
,

The U.S. administration is not only staunchly opposed to the ICC, but has also taken significant
steps to isolate and undermine the Court. The Bush administration incorrectly claimed that the
ICC is a politicized court that will target US service members and nationals abroad. President
Bush un-signed the Rome Statute—a hitherto unprecedented act. He also pushed for blanket
immunity from the ICC, to be enforced by the Court’s member states. This push resulted in
Congress’s passage of legislation over a period of five fiscal years that conditioned military and
economic aid to recipient countries on the execution of agreements providing all US nationals,
including soldiers, blanket immunity from the ICC’s jurisdiction.
The administration calls these arguments “Article 98 Agreements,” referring to Article 98 of the
Rome Statute. Yet neither the text nor the object and purpose of Article 98 allow for these
bilateral immunity agreements. In fact, the European Union, nearly all of whose members are
party to the ICC, has concluded that "entering into US bilateral immunity agreements – as
presently drafted – would be inconsistent with ICC States Parties’ obligations with regard to the
ICC Statute and may be inconsistent with other international agreements." The so-called "article
98" agreements the US currently seeks are constituted solely for the purpose of providing
individuals or groups of individuals with immunity from the ICC. As such, these agreements are
contrary to the purpose of article 98(2) and do not legitimately fall within its scope, because their
effect is to prevent States Parties from meeting their obligations under the Rome Statute, they
constitute a breach of articles 27, 86, 87, 89 and 90 of the Rome Statute. They also constitute a
breach of article 18 of the Vienna Convention on the Law of Treaties, which applies to Rome
Statute States Parties and signatories alike, and are likely to create conflicts for States between
their obligations under the Geneva and Genocide Conventions and under the Rome Statute, as
well as their obligations under their own extradition regimes.
Further, the delegates negotiating article 98 never intended to allow the conclusion of new
agreements based on article 98. Rather, delegates sought to address potential conflicts between
the Rome Statute and existing international obligations or new international obligations based on
existing application of the negotiating history of the treaty is relevant where a particular
interpretation of a treaty would a result which is manifestly absurd or unreasonable. Clearly,
agreements concluded in line with the US interpretation of article 98(2) would lead to such an
absurd or unreasonable result, by allowing non-State parties to subvert the fundamental principle
of the Rome Statute that anyone--regardless of nationality--committing genocide, crimes against
humanity, or war crimes on the territory of a State Party is subject to the jurisdiction of the
International Criminal Court. The overall object and purpose of the Rome Statute is to ensure
that those responsible for the worst possible crimes are brought to justice in all cases, primarily
6

by States, but as a last resort, by the International Criminal Court. Thus, any agreement that
precludes the ICC from exercising its complementary function of acting when a State is unable or
unwilling to do so, defeats the object and purpose of the Statute. The Vienna Convention on the
Law of Treaties reinforces the conclusion that the US approach to article 98 is unreasonable,
noting that "a treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose.
The definition of person used in the US draft agreement is so broad it would include a number of
categories of persons that are not covered by the types of agreements under the purview of
article 98(2). The agreements the US seeks cover former government officials, employees and
military personnel. In particular it should be noted that these agreements could also include nonAmerican defense contractors manufacturing anything for the US armed forces. In this case,
governments could find themselves in the unimaginable situation of being unable to surrender
their own nationals to the ICC. In addition, any non-American nationals serving as members of
the US armed forces would receive immunity under these agreements. The US armed forces
have members from many different countries, so this is a wider concern than it might otherwise
seem. These agreements would essentially include any such persons, regardless of their reason
for being on the territory of the State concerned
Although the US said that it did not apply pressure on states to sign non-surrender agreements,
some US government officials indicated that a state's unwillingness to sign had affected US
support for its entry into NATO and lead to the cutoff of US military aid. While some officials have
argued that the administration was obligated by the American Service members' Protection
Act (ASPA) to withhold military aid from states parties that do not conclude such agreements.
Human Rights Watch noted many examples of American diplomats going far beyond the
provisions of the American Service members' Protection Act (ASPA) to pressure small countries.
•

•

•

•

•

•
•

Croatia: US Ambassador Lawrence Rossin published an article in Croatia (also on the
US Embassy website) raising questions about the viability of Croatia's accession to
NATO if Zagreb does not sign a bilateral immunity agreement.
Bahamas: US Ambassador Richard Blankenship publicly warned that if the Bahamas did
not support the US position on the ICC, a significant amount of US aid would be withheld,
including aid for paving and lighting an airport runway.
The Caribbean Community (CARICOM): On May 23, it was reported that US Assistant
Secretary of State Stephen Rademaker told foreign ministers of the CARICOM that they
would lose the benefits of the New Horizons program if they did not sign agreements. The
program, originally conceived to provide hurricane relief to countries at risk from tropical
storms, now includes rural dentistry and veterinary programs.
Comoros: According to a Comorese diplomat, the United States informed his country
that a previously promised USAID project has been relocated to Djibouti following the
latter's signing of a bilateral agreement.
Niger: According to a senior Ministry of Foreign Affairs official, the United States
threatened to suspend cooperative development projects if Niger does not sign a bilateral
agreement.
Honduras: Government officials and legislatures stated that the United States threatened
important non-military assistance to Honduras if an agreement was not ratified by July 1.
Bosnia: Before Bosnia's signature and subsequent ratification of an agreement, Bosnian
Foreign Minister Mladen Ivanic said that the US message was that it would be "very
difficult to continue military and other assistance" if Bosnia did not sign. Bosnia was
reported to have been told that the Department of State would review "dispensable
programs," including economic aid.

American Service members Protection Act (ASPA)
The American Service members Protection Act, originally signed into law in August 2002,
prohibits the United States from providing military aid under Congress’s annual Defense
Authorization Bill to countries that have ratified the Rome Statute of the International Criminal
Court (ICC) and do not have a BIA with the U.S. in place. Furthermore, ASPA effectively limits
U.S. cooperation with the International Criminal Court, restricts U.S. participation in U.N.
peacekeeping, and authorizes the President to use "all means necessary and appropriate" to
7

free any U.S. or allied personnel held by or on behalf of the ICC—a provision that has led
frustrated European leaders to refer to ASPA as the “Hague Invasion Act.”
Military aid, and its sanctioning under ASPA, has served as carrots and sticks for ICC member
states in Latin America. Under ASPA, if a military aid recipient country does not fall under the
statutory exemption or refuses to enter into a BIA, it will risk losing two types of military aid. The
two types of aid sanctioned under ASPA are International Military Education and Training (IMET)
and Foreign Military Financing (FMF). According to the State Department, IMET is primarily used
for providing professional military education, improving civil-military relations, resource
management and democratic institution-building. The State Department characterizes FMF as
aid intended to provide equipment, training assistance and sustaining operations. The U.S.
government utilizes both types of military aid for what it characterizes as “counter-terrorism
efforts.”
Despite the provision banning military aid to ICC countries, ASPA does provide exemptions if the
President waives the requirement in the “national interest”; countries have concluded a BIA with
the U.S.; or the country is one of the statutorily exempt countries under ASPA, namely all NATO
countries,
Article 98(2) of Rome Statute
The nations that negotiated the drafting of the Statute did so with extensive reference to
international law and with care to address potential conflicts between the Rome Statute and
existing international obligations. The drafters recognized that some nations had previously
existing agreements, such as Status of Forces Agreements (SOFAs), which obliged them to
return home the nationals of another country (the “sending state”) when a crime had allegedly
been committed. Thus Article 98 was designed to address any potential discrepancies that may
arise as a result of these existing agreements and to permit cooperation with the ICC. The article
also gives the “sending state” priority to pursue an investigation of crimes allegedly committed by
its nationals. This provision is consistent with the Statute’s complementarity principle, which
allows the country of the nationality of the accused the first opportunity to investigate and, if
necessary, try an alleged case of genocide, war crimes, or crimes against humanity. The
proposed agreements seek to amend the terms of the treaty by effectively deleting the concept of
the sending state from Article 98; this term indicates that the language of Article 98 is intended to
cover only SOFAs, Status of Mission Agreements (SOMAs) and other similar agreements.
SOFAs and SOMAs reflect a division of responsibility for a limited class of persons deliberately
sent from one country to another and carefully addresses how any crimes they may commit
should be addressed.
By contrast, the US-proposed bilateral immunity agreements seek immunity for a wide-ranging
class of persons, without any reference to the traditional sending state-receiving state
relationship of SOFA and SOMA agreements. This wide class of persons would include anyone
found on the territory of the state concluding the agreement with the U.S. who works or has
worked for the U.S. government. Government legal experts have stated that this could easily
include non-Americans and could include citizens of the state in which they are found, effectively
preventing that state from taking responsibility for its own citizens.
Nepal and Bilateral Immunity Agreement
Nepal needs to ratify the Rome statute of International Criminal Court in order to end the culture
of impunity. Impunity creates a vicious cycle. The punishment of the present crime works as
strong deterrents against future crimes. 'The prosecution of perpetrators, who have committed
serious crimes, is a critically important component of any efforts to deal with a legacy of past
abuse. Prosecution can serve to deter future crimes, be a source of comfort to victims, reflect a
new set of social norms, and begin the process of reforming and building trust in government
institutions.'18
Nepal did not sign the Rome Statute and it has not signed the agreement on privilege and
immunities of the court. On 31 December 2002, Nepal singed a bilateral non-surrender
18
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agreement with United States which is against the integrity and effectiveness of the Rome
Statute. It undermines the notion of international justice and international rule of law, because
anyone who committed a crime under the Rome Statute must be the subject of the Court's
jurisdiction. No perpetrator can claim a privilege and immunities under the Rome Statute. It also
undermines the universality of the Court. Nepal's signing a non-surrender agreement with United
States is also a big obstacle toward Nepal's accession to Rome Statute of International Criminal
Court. Nepal's major donor EU did not like this step; it sent a letter to the government Nepal. The
letter expressly mentions that 'the EU cannot support bilateral non-surrender agreements that do
not confirm with the Rome Statute. The letter also mentions that 'EU is willing to provide technical
assistance on implementing legislation. 19 The National Human Rights commission also
expressed its concern on the issue of non-ratification of the Rome statute, despite of the
legislative directives.20
The legislature of Nepal unanimously endorsed a proposal to accede to the Rome Statute but the
will of the legislature still not carried out yet. The will of the parliament reflect and represent the
will of the people, and executive department of the state is under the Constitutional and legal
obligation to implement or carried out the will of the legislature.
Nepal also needs to enact an implementing legislation immediately, since ICC work on the
principle of complementary and primarily it is a state's obligation to take prompt action and bring
the perpetrator to the justice. Nepal needs to show its genuine commitment to human rights and
justice, only cosmetic commitment and lip service doesn't work. 'Trials can also help to
reestablish trust between citizens and the state by demonstrating to those whose rights have
been violated that state institutions will seek to protect rather than violate their rights. This may
help to restore the dignity of victims and reduce their sense of anger; marginalization and
grievances.21 Nepal already signed a several human rights convention. Nepal is the party of all
four Geneva Conventions; the Geneva Convention also applies to non-international armed
conflict.22 Nepal is also the member of United Nations, under the UN charter member states are
also obligated to abide by principle of human rights. Nepal's accession to Rome Statute would
give credibility to peace process and deepen its commitment to justice and rule of law. Only
paying a lip service by all the actors to justice and accountability does not improve the situation.
The ratification of the Statute would send a strong message to all the perpetrators. The vicious
cycle of human rights violation needs to be stopping immediately. Nepal badly needs a culture of
justice and accountability and in order to break the vicious cycle of human rights violation the
participation into the Rome Statute is critically important. It would work as a strong deterrent
against those who are continuously engaged in the crime against humanity in Nepal, despite the
signing of comprehensive peace agreement there is not a much improvement of the situation in
Nepal. The nation miserably failed to address the problem of impunity. There is growing culture
of impunity, non-accountability and state lawlessness in Nepal. The ending a culture of impunity
is critically important component for genuine peace process.
Nepal's participation to the Rome Statute would enhance its international prestige and inspire
other fellow Asian nations. It would be a significant contribution toward promotion of global
justice, by the ratification of the treaty, Nepal also gets an opportunity to participate in the
working of the Court.
Conclusion
The establishment of International Criminal Court is one of the most important breakthroughs in
the field of contemporary international law; it was a longstanding aspiration of human kind to
have some sort of concrete machinery for international justice. Now, the International Criminal
Court is the functioning reality. It needs active and unflinching support from the world community.
Its integrity and effectiveness needs to be constantly enhanced and safeguarded by international
community. The international power politics would have a huge bearing on its success and
future. It should not allowed to be the victim of international power politics, The Court must be
19
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allow to function as a impartial and effective international judicial institution, free from fear and
favor. The universal participation and ratification is the key element of its success and
effectiveness, international community must show its commitment toward international justice
and rule of law. In this era of massive explosion of technology, the effective system of global
justice is the need of the hour.
The US Bilateral immunity agreement is the violation of Rome Statute. It defeats the very
purpose and principles of ICC. It is the major roadblock for the effective functioning of ICC. Nepal
should not stay away from this process of international justice and rule of law and participate in
the universal ratification endeavor of International Criminal Court. Nepal's ratification of ICC is
critically important to its peace building effort, without effectively addressing the issue of impunity
it would be hard to move Nepal's peace process ahead.
Statement by Mr. William R. Pace, Convener of the Coalition for the International Criminal
Court (CICC) for the meeting on “Article 98(2) of the Rome Statute and Jurisdiction of the ICC”
organized by Citizens’ Task Force to Combat Impunity (CTCI),29 November 2010, Kathmandu,
Nepal
The Coalition understands that the BIA campaign pursued under the Bush administration had a
strong negative effect which impacted prospects for ratification.
In that context we believe it is important to highlight that under the Obama administration the US
has begun to actively participate in ICC affairs. In 2009 it attended the Assembly of States
Parties Meeting and in 2010 it also participated with a robust delegation at the Review
Conference held in Kampala. These actions clearly indicate that the US has now entered into a
phase of constructive engagement with the ICC, and all signs indicate that this relationship will
continue.
It must be recalled as well that the campaign to enter into Bilateral Immunity Agreements (BIAs)
is no longer operative. The Obama administration is no longer pursuing ratification of BIAs
negotiated during the Bush. Under the Bush administration, specific prohibitions stipulated under
the American Service Members Protection Act (ASPA) to provide US military assistance to
parties to the International Criminal Court were repealed in January 2008. In addition, in March
2009, President Obama signed into law the Fiscal Year 2009 omnibus appropriation bill, Public
Law No. 111-8, which did not include the so-called “Nethercutt Amendment” which had
previously allowed for cuts in Economic Support Funding (ESF). Therefore, with the repeal of the
ASPA prohibition and the non-renewal of the Nethercutt provision, no anti-ICC sanctions are still
in effect.
Such agreements, which attempt to invoke Article 98 of the Rome Statute as their basis, only
deal with how ICC suspects should be dealt with by the parties to the agreement and do not bind
the Court or affect the validity of a nation’s commitment to the ICC.
Annex 3 : Agreement Between His Majesty's Government of Nepal and the Government of
the United States of America Regarding the Surrender of Persons to the International
Criminal Court
His Majesty's Government of Nepal and the Government of the United States of America,
hereinafter 'the parties', Reaffirming the importance of bringing to justice those who commit
genocide, crimes against humanity and war crimes.
Recalling that the Rome Statute of the International Criminal Court done at Rome on July 17,
1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of
an International Criminal Court is intended to complement and not supplant national criminal
jurisdiction, Considering that both the Governments have expressed their intention to investigate
and to prosecute where appropriate acts within the jurisdiction of the International Criminal Court
alleged to have been committed by their officials employees, military personnel or other
nationals,
Bearing in mind Article 98 of the Rome Statute,
1. For purposes of this agreement, "persons" are current or former Government officials,
employees (including contractors), or military personnel or nationals of one Party.
2. Persons of one Party present in the territory of the other shall not, absent the expressed
consent of the first Party,
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a)

be surrendered or transferred by any means to the International Criminal Court
for any purpose, or
b)
be surrendered or transferred by any means to any other entity or third
country, or expelled to a third country, for the purpose of surrender to or
transfer to the International Criminal Court.
3. When the United States extradites, surrenders, or otherwise transfers a person of the
other Party to a third country, the United States will not agree to the surrender or transfer
of that person to the International Criminal Court by the third country, absent the
expressed consent of His Majesty's Government of Nepal.
4. When His Majesty's Government of Nepal extradites, surrenders, or otherwise transfers a
person of the United States of America to a third country, His Majesty's Government of
Nepal will not agree to the surrender or transfer of that person to the International
Criminal Court by a third country, absent the expressed consent of the Government of the
United States.
5. Each party agrees, subject to its international legal obligations, no to knowingly facilitate,
consent to, or cooperate with efforts by any third party or country to effect the extradition,
surrender, or transfer of a person of the other Party to the International Criminal court.
6. This agreement shall enter into force upon an exchange of notes confirming that each
Party has completed the necessary domestic legal requirements to bring the Agreement
into force. It will remain in force until one year after the date on which one Party notifies
the other of its intent to terminate this agreement. The provisions of this Agreement shall
continue to apply with respect to any act occurring, or any allegation arising, before the
effective date of termination.
Done in duplicate in Kathmandu on 31st of December 2002 in English Language.
sd.
sd.
Mr. Madhu Raman Acharya
Mr. Michael E. Malinowski
Foreign Secretary
Ambassador
For His Majesty's Government of Nepal
For the Government of the United States of
America

cGt/f{li6«o kmf}hbf/L cbfntdf JolQmsf] cfTd;dk{0f ;DaGwL g]kfn ;/sf/ tyf ;+o'Qm /fHo cd]l/sf ;/sf/sf
aLr ePsf] ;Demf}tf
g]kfn ;/sf/ tyf ;+o'Qm /fHo cd]l/sf ;/sf/ o;kl5 ækIfx¿Æ elgg] hg;+xf/, dfgjtf lj?4sf] ck/fw tyf
o'4 ck/fw ug]{nfO{ Gofosf] bfo/fdf Nofpg' kg]{ dxTjnfO{ k'gk'{li6 ub}{ .
cGt/f{li6«o kmf}hbf/L cbfntsf] :yfkgf ug{ ;+o'Qm /fi6«;+3sf] cflwsfl/s JolQmx¿sf] s'6g}lts ;Dd]ngåf/f ;g\
!((* sf] h'nfO{ !& df NofOPsf] cGt/f{li6«o kmf}hbf/L cbfntsf] /f]d ljwfg /fli6«o kmf}hbf/L If]qflwsf/nfO{
lj:yflkt ug{ geO{ k'/ssf ¿kdf NofOPsf] xf] eGg] k'g:d/0f ub}{,
b'j} ;/sf/x¿n] cfkm\gf sd{rf/L, ;}lgs tyf c? gful/såf/f cGt/f{li6«o kmf}hbf/L cbfntsf] If]qflwsf/df kg]{ egL
cf/f]k nfu]sf sfd u/]sf] v08df cg';Gwfg tyf cleof]hg ug]{ rfxgf JoQm u/]sf] dgg ub}{,
/f]d ljwfgsf] wf/f (* nfO{ dWogh/ ub}{,
!= o; ;Demf}tfsf xsdf æJolQmx¿Æ eGgfn] s'g} kIfsf jt{dfg jf k"j{ sd{rf/Lx¿, sfdbf/x¿ -7]s]bf/ ;d]t_,
jf ;}lgs sd{rf/L jf gful/sx¿ eGg] hgfpF5 .
@= klxnf] kIfsf] :ki6 ;xdlt ePsf]df afx]s bf];|f] kIfsf] e"efudf /x]sf klxnf] kIfsf JolQmx¿nfO{,
-s_ s'g} klg p2]Zosf nflu s'g} klg dfWodaf6 cGt/f{li6«o kmf}hbf/L cbfntdf ;dk{0f jf x:tfGt/0f
ul/g] 5}g, jf
-v_ cGt/f{li6«o kmf}hbf/L cbfnt ;dIf ;dk{0f jf x:tfGt/0f ug]{ p2]Zon] s'g} klg dfWodaf6 s'g} csf]{
lgsfo jf t];|f] d'n'sdf ;dk{0f ug]{ jf x:tfGt/0f ug]{ jf t];|f] d'n'stkm{ lgsfnf ul/g] 5}g .
#= g]kfn ;/sf/sf] :ki6 ;xdlt JoQm ePsf]df afx]s ;+o'Qm /fHo cd]l/sfn] csf]{ kIfsf JolQmx¿nfO{ t];|f]
d'n'sdf ;'k'b{uL, ;dk{0f jf x:tfGt/0f u/]sf]df pQm t];|f] /fi6«n] pQm JolQmnfO{ cGt/f{li6«o kmf}hbf/L
cbfntdf ;dk{0f jf x:tfGt/0f u/]df ;+o'Qm /fHo To;k|lt ;xdt x'g] 5}g .
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$=

;+o'Qm /fHosf] :ki6 ;xdlt JoQm ePsf]df afx]s ;+o'Qm /fHo cd]l/sfn] csf]{ kIfsf JolQmx¿nfO{ t];|f]
d'n'sdf ;'k'b{uL, ;dk{0f jf x:tfGt/0f u/]sf]df pQm t];|f] /fi6«n] pQm JolQmnfO{ cGt/f{li6«o kmf}hbf/L
cbfntdf ;dk{0f jf x:tfGt/0f u/]df ;+o'Qm /fHo To;k|lt ;xdt x'g] 5}g .
%= cGt/f{li6«o sfg'gcGtu{tsf] bfloTjx¿sf] clwgdf /xL k|To]s kIf csf]{ kIfsf] JolQmnfO{ cGt/f{li6«o kmf}hbf/L
cbfntdf ;'k'b{uL, ;dk{0f jf x:tfGt/0f ug]{ t];|f] d'n'ssf] k|of;nfO{ hfgLhfgL ;xhLs/0f, ;xdlt jf
;xof]u ug]{ 5}g eGg]df ;xdlt hgfpFb5 .
^= k|To]s kIfn] o; ;xdltnfO{ nfu" ug{ cfjZos kg]{ 3/]n' sfg'gL cfjZostf k"/f ul/;s]sf] lglZrt ub}{
lnlvt cfbfgk|bfg u/]kl5 of] ;xdlt nfu" x'g]5 . of] ;Demf}tfnfO{ eË ug]{ dg;fosf] ;"rgf Ps kIfn] csf]{
kIfnfO{ lbPsf] Ps jif{ gk'u];Dd of] ;Demf}tf nfu" x'g]5 . eË x'g] ldlt cufl8 36\g] s'g} klg sfo{ jf p7\g]
s'g} klg cf/f]ksf ;DaGwdf o; ;Demf}tfsf k|fjwfgx¿ nfu" /xg]5g\ .
;g\ @))@ sf] l8;]Da/ #! tfl/vdf c+u|]hL efiffsf b'O{ k|ltdf sf7df8f}+df x:tfIf/ ul/of] .
>L dw'/d0f cfrfo{
k//fi6« ;lrj
g]kfn ;/sf/sf lgldQ

>L dfOsn O= d]lngf]:sL
/fhb't
;+o'Qm /fHo cd]l/sf ;/sf/sf lgldQ
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