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Brief report of National consultation to finalize alternative
Bill Relating to Torture, 2065

Introduction

We, the Nepalese people, are going through the process of state restructuring, reform in governance
system and humanization. Our recent past is full of fresh wounds of armed conflict, impunity, torture and
cruel treatments, disappearance and murder. Victims of the incidents of violation of human rights and
humanitarian law are expecting compensation and wiping of their tears by the government molded in a new
framework. All the Nepalese people expect that the torture related acts should not repeat in the country and
the perpetrators involved in the violation of human rights and those involved in inflicting torture should be
prosecuted in the court.

Torture Compensation Act 2053 could not address the need of the hour. It could not criminalize torture or
discourage tortures. Consequently, torture continued in Nepal. The people's movement 2062-63, therefore,
mandated to term torture as a punishable offence. As a result, the Interim Constitution of Nepal 2063 made
constitutional provision of torture as a punishable offence. Torture Compensation Act 2053 is obviously
insufficient as it cannot address the obligations of state party to the CAT and need of state mechanism to
implement Interim Constitution.
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Legal mechanism against torture and impunity should be determined to functionalize state's
commitments in this regard. For this, the government should listen to the civil society and go hand in
hand with them and to forward campaign against torture and impunity with the long term strategy. We
need to adopt international system of criminalizing torture and impunity in the Nepalese legal system.
Major motive behind this is to ensure that no one faces tragic torture in the Nepalese territory in the
future and to strongly prevent such acts.



On the basis of the above mentioned two grounds, FOHRID initiated process to draft civil society
version of the law to prohibit torture in Nepal. This process was started to assist government to
formulate effective law to prohibit torture. Preliminary draft was prepared by an experienced lawyer.
The draft was subject to discussion, consultation with the victims of torture, legal experts, human rights
activists, and security officials, government officers working in the field of law, judges, and
academicians and other national and international experts and institutions concerned to this subject for
revision in different phases. This civil society draft of Bill Relating to Torture, 2065 was prepared as a
common perspective of many.

To finalize this civil draft, FOHRID, the Coordinator of Citizen's Task Force to Combat Impunity and
CVICT, Coordinator of HRTMCC jointly organized a national consultation program in Kathmandu on 15
September 2008.

2. Context

FOHRID started the drafting process since January 2007. On several phases of drafting process,
intensive consultation meetings and closed meetings with the experts were held. At the central level, 4
consultation meetings were held and 4 closed meetings were held with the experts of OHCHR Nepal,
ICJ Nepal and other concerned experts. A regional level consultation meeting was held in Biratnagar in
joint collaboration between OHCHR Nepal and FOHRID. Likewise, regional consultation meetings were
held jointly by FOHRID and INSEC in Nepalganj, Dhangadhi and Pokhara. After all these exercises,
this consultation meeting was held at the national level in Kathmandu to finalize the proposed draft bill.

Nepal ratified CAT on 14 May 1990. Human rights and civil society has been forwarding initiatives for
domestication of CAT and formulation of law against torture. Need of a new law to replace the existing
Torture Compensation Act, 2053 was felt for a long time. The civil society is making efforts to address
the need of a new alternative draft.

The incidents of torture were not eradicated even though the then Constitution of the Kingdom of
Nepal, 1990 prohibited torture. At the same time, the human rights community brought the need of an
effective law to prohibit torture into debate. Ultimately, a bill relating to prohibition of torture was
introduced as a private bill on behalf of civil society. However, at the time of enforcement, the bill was
passed as a torture compensation act instead torture prohibition act. Though efforts were made to
implement this bill, it could not prevent torture rather it made torture wide spread and systematic.
Torture is widespread in Nepal. There are several incidents of torture. Implementation status of CAT is
deplorable. There are number of reports concerning "torture in the army camp and police custody for
involvement in the Maoists and criminal activities” (OHCHR: 2005). Complaints about torture have
been submitted to the OHCHR-Nepal also. There are instances of most of the victims beaten
continuously and mercilessly. There are proofs that some of the victims have been tortured by using
electric current or beating at the foot palms.

Existing law has failed to determine adequate legal standard to combat torture. Similarly, it has not been
able to define torture as a crime. Provision to hold concerned police responsible for illegal detention,
misbehaviour to the detainee or violation of human rights of person in the police custody have not been
incorporated.

Law has not covered the concept of justified reparation for victims. Therefore, this draft Bill has been
prepared as an alternate to the existing Torture Compensation Act, 2053 on behalf of civil society to create
environment for timely justice to the victims by registering torture as a criminal offence, arranging
investigation and prosecution for torture, arranging relief, rescue and reparation and establishing criminal
justice system responsible towards people and citizens.

3. Objectives
To finalize this draft proposed as a common document of the civil society,

To conduct lobbying to submit this draft as a public or private bill in the legislature-parliament after its
finalization.

4. Participation



Members of Constituent Assembly, representatives of government, security agencies, lawyers, journalists,
and experts working in the field of torture, human rights organizations and activists, professors,
representatives of civil society participated the consultation program.

5. Program methodology

Method to express views by participants one by one in turn was adopted in the consultation program
organized as a round table discussion. At the beginning of the program, Centre for Victims of Torture
(CVICT) made presentation on the need of alternate draft bill and efforts of human rights community.
Representative of FOHRID shed light on process of alternate draft bill and its stages. Advocate Rabindra
Bhattarai made presentation on major provisions, ground and jurisprudential aspect of alternate draft bill.
Government representatives including Dr. Trilochan Upreti of Ministry of Law, Justice and Constituent
Assembly Affairs and Keshab Bastola, Under Secretary, Office of Prime Minister and Council of Ministers
expressed their views on the draft bill. The floor was opened for participants to express their views.
Members of Constituent Assembly, former Attorney General, senior advocates, advocates, criminologists
and victims shared their opinions on the subject. Subodh Pyakurel, Chairman, INSEC presented concluding
remarks. FOHRID President and senior human rights defender Nutan Thapaliya chaired the program.
Advocate Tikaram Pokharel of CVICT conducted the program as Master of Ceremony.

6. Suggestions received in the program

1. Name of the Act: The name should be Torture (Offence and Punishment) Act, 2065.

On naming of the Act: This Act has been introduced to replace the existing Torture Compensation Act,
2053 by removing its shortcomings and covering the areas it has left to make it according to the
international Standard. The conceptual and theoretical weakness of Torture Compensation Act 2053 is
that it could not criminalize torture. This encouraged torture and there was no effective mechanism to
control when torture was inflicted openly. As this act has been prepared with the purpose to criminalize
torture, it would be more acceptable and logical from jurisprudential point of view also, if we name it
Torture (Offence and Punishment) Act, 2065. By naming in this way, we can incorporate torture from

the perspective of victims' rights. This is a common trend applied in the new law drafting to replace the
existing one. For instance:

1. Human Trafficking (Control) Act, 2064

2. Domestic Violence (Offence and Punishment) Act, 2065
3. Banking Offence and Punishment Act, 2064

4. Money Laundering Eradication Act, 2064

Therefore, the new law should be named Torture Related Act (Offence and Punishment) Act, 2065
from the perspective of criminal jurisprudences and victimology as it aims to replace the existing Act by
formulating a new Act.

Preamble: Criminalization

A. Definition of Torture

1. It should be "to obtain confession or information in a case confessed by someone”
2. Act shall cover mistake or offence.

3. Conduct covers act or treatment. Human conduct, act, omissions, state of affairs, possession are the
categories of human behaviour. Torture can happen due to such human behaviours. This will be
correct from the jurisprudential point of view also.



B. Instead of victim we can use "person inflicted with torture" and the second sentence can be linked
with "the word denotes".

C. "Public Authority" should be defined as "agency authorized by constitution or law".

D. "Property" should denote movable and immovable property so that it becomes in accordance with
the Interpretation of Statute Act, 2010. This is suitable in drafting new law.

3. Torture should not be inflicted to anyone: (1) No one should inflict torture, encourage inflicting
torture or attempt or cause to do so against anyone.

There is a trend to criminalize from the preventive approach and defensive approach. Our draft penal
code and existing law has adopted preventive approach. The topics of the law is usually formulated in
this way:

1. Instead of encourage we can use abetment.
2. From it should be added.

3. In sub-Section (2), instead of "shall be punished" we should keep "shall be regarded as offence" as
punishment comes automatically once offence is established.

4. Sub-Section (3) is not necessary. Once it is defined as law, the circumstances for being defendable
will be determined by the general principles of criminal law.

4. Record of health check up: (1) It is customary to mention "Notwithstanding anything mentioned
elsewhere".

Use of "and" instead of "physical and mental health" brings uniformity. We should be careful in the use
of "and" in sub-Section (2).

2. In sub-Section (5), "maliciously” shall cover intention and recklessness. The context demands "with
ill intention" to comply with the existing criminal law and the criminal code proposed for the future.

5. Provisions relating to investigation and prosecution: After criminalization of torture, it is enough
to say that it falls under Public Cases Act, 2049, Annex 1 and it shall be public criminal case placing
Nepal government as plaintiff. The modality of Article is probably not used in other laws also. Adopting
our existing modality will also be according to the international standards.

Sub-Section (1): Nepal government to be the plaintiff.
Sub-Section (2): The offence should fall under Public Cases Act, 2049, Annex 1.

6. Article 7 Penalties: The sub-Section (1) should mention "if anyone involves in an offence according
to Article 3". "By anyone" covers all because the penalty under this Act is not for the public authority
only but to all who inflict torture. "Person” mentioned in sub-Section (1), para (c) is evidence.

In para (a), a proviso "But no additional sentence will be declared in case of life imprisonment" should
be added because life imprisonment is the maximum imprisonment. Additional 5 years imprisonment is
not justifiable in case of recklessness also. Two years imprisonment is the minimum sentence in itself.
Additional 5 years in this shall be against the intention and spirit of over criminalization.

Provision in the sub-section (2) is against existing principles and standards.
(a) Is encouragement before or after crime
(b) What is accomplice? - equal to the perpetrator

(c) Attempt - half sentence if the incident did not occur



One ground for additional punishment: Sub-Section (3) is not well structured. It should be said that
additional sentence shall be imposed if the public authority is involved.

8. Provisions of rescue, treatment, compensation and rehabilitation: Does a victim of torture get
benefit of provisions in Section 7, sub-Sections (3) and (4)? Can a person receiving benefit according
to sub-Section (3) get benefit according to sub-Section (4)? Some victims may claim both of these.
How to determine this? The perpetrator should pay the compensation. Half of the fine to be paid by the
perpetrator should go to the victim. The government should pay only if the compensation from the
perpetrator is not enough. It should be clear from which fund can CDO provide compensation.

Compensation Fund: Provisions for management of the Compensation Fund should be clear.
Coordinator and members for the Fund should be determined. The amount fined from the perpetrator
should be mentioned as a source for the Fund.

Determination of reparation including compensation: The victim will be victimized more if s/he has
to apply for the compensation even after decision of the authority or court to provide compensation.
The court should order to the Compensation Fund in the verdict itself to provide the compensation as
determined. The district court should immediately provide the amount of compensation if written
according to sub-Section (1). Or Interim Relief Fund can be established under Ministry of Home Affairs.
It would be more practical if the Nepal Government reimburses such amount to the concerned District
Administration Office.

Proceedings to determine offence shall not affect compensation: This provision seems rather
blurred because it has the provision of appeal to the victim only. It is not clear whether the perpetrator
can appeal or not. It implies that a person who has received compensation after determination of
offence can seek compensation again through appeal. This can invite double jeopardy.

Burden of proof: Provision of burden of proof in the perpetrator (defendant) is against the provisions of
the Interim Constitution and ICCPR. We must emphasize effective investigation.

Nepal government to be the plaintiff: Cases under this Act shall proceed as public cases having
government as plaintiff* will be sufficient in this section. It would be good if we merge Section 5(10) and
Section 13. The National Human rights Commission should be authorized not only to investigate and
recommend but also to prosecute or file cases. It may be more practical if we do not include torture
related cases under Annex 1 of Public Cases Act 2049. We may think on this.

Additional provisions relating to restitutions: At least half property of the perpetrator should be
provided to the victim. But how much is it practical to transfer right of perpetrator in his/her property or
part of property in the name of victim. Most o f the perpetrators may not keep their property in their
names. What can we do in such circumstances?

Automatic suspension: Participants agreed.

Limitation: Torture is a serious crime defined by the international law. Limitation should be open
ended in such crimes. Legally, there should not be any limitation. There won't be any problem if the
proviso is removed. It would be good if we insert a provision reflecting responsibility of the state also in
this Section.

Prohibition of torture to be incorporated in the curriculum: Not necessary.

Framing of rules: The area for framing rules should be determined and clear. Rules cannot be framed
in anything.

Repeal: Participants agreed.



Use of extraterritorial rights: Provision not to extradite a person to a foreign country if there is ground
to believe that torture may be inflicted there should be included. Extra territorial rights should be in
place in torture.

Protection of witness and the person who complains: There should be provision to protect the
witness and the person who complains.

Crime against humanity and war crime: As torture is inflicted widely and systematically, it should be
regarded as crime against humanity and war crime.
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